INTRODUCTION
Investors can and do "vote with their feet and dollars," Chief Judge Easterbrook argued in Jones v. Harris Associates L.P.' In the May 19, 2008 decision, the Seventh Circuit rejected the widely used Gartenberg standard, which has stood for over twenty-five years as a tool for courts to assess mutual fund advisory fees under section 36(b) of the Investment Company Act of 1940 (the 1940 Act). 2 The Gartenberg standard, originating from the 1982 Second Circuit case Gartenberg v. Merrill Lynch Asset Management, Inc., 3 promotes judicial intervention in fee setting through essentially establishing the precedent that a "reasonableness" standard be applied to section 36(b) cases. 4 On the contrary, as the Seventh Circuit held in Jones, so long as advisers "make full disclosure and play no tricks" in order to meet their fiduciary duties under section 36(b), investor decisions and market forces are better suited to regulate fees in the mutual fund industry, an arena in which a court is ill-suited to interfere. 5 This Note urges that the Supreme Court adopt the new standard advanced by the Jones decision. 6 This deferential standard is most reflective of the functioning of the current mutual fund industry, and this Note will demonstrate why that is so. The Jones standard provides a solid framework for courts' interactions with the mutual fund industry in taking on section 36(b) litigation. This Note further 1. 527 F.3d 627, 632 (7th Cir. 2008) . 2. Id. Mutual funds are professionally managed investment companies placing money obtained from shareholders in varied sectors of the financial market. Investors in these funds receive dividends from their fund shares and may sell those shares back to the companies at net asset value. Mutual funds are managed by investment advisers who receive fees for their services. Such fees must be approved annually by the independent directors of the funds' boards of trustees. Section 36(b) imposes a fiduciary duty upon investment advisers in relation to their fees. See 15 U.S.C. argues that the standard created in Jones might be improved upon, and new, inexperienced investors might be better protected through inclusion in investor account statements of enhanced disclosure in the form of dollar-amount fees paid by the individual investors.
Chief Judge Easterbrook's argument in Jones rested on the notion that investors will "vote with their feet," meaning that informed investors will choose advisers based upon fees and return on investment. 7 This voting already occurs through the efforts of experienced investors, who by their decisions create sufficient competition, guiding more inexperienced investors. 8 Additionally, this voting might be encouraged among new and less experienced investors through requiring the additional disclosure mentioned above, which would allow investors to evaluate actual returns against the fees they have paid in a given fund. Thus, investors would be further empowered to "hire" and "fire" advisers. 9 Having access to this information as well as fee information on comparable funds would equip most mutual fund shareholders to make educated decisions on investments and would directly encourage competition in an industry that consists of nearly 9,000 mutual funds to date. i " Part I of this Note reviews the judicial and legislative history of section 36(b). It focuses upon the interpretation and reasoning in the Gartenberg and Jones cases and the importance of resolving the circuit split that Jones created. Part II enumerates policy arguments against the Gartenberg standard. It analyzes competition in the mutual fund industry and concludes that enough competition exists to regulate fees through market forces. Part III considers the meaning and sufficiency of the fiduciary duty created under section 36(b) in guiding advisers in the setting of fees and looks at the interplay between this duty and the fiduciary duties of the independent directors on mutual fund boards. Finally, Part IV weighs the various suggestions for reform in the industry as they relate to fees and concludes that, although the Supreme Court should adopt the standard set in Jones, further reform in the way of mandating [Vol. 51:261 enhanced disclosure to investors would promote even more competition by educating the average investor.
I. BACKGROUND

A. Section 36(b) and the Gartenberg Precedent
Section 36(b), enacted by Congress in 1970, provides that an investment adviser is charged with a fiduciary duty with respect to the receipt of compensation for services provided to a mutual fund, and that a private right of action, or suit by the Securities and Exchange Commission (SEC), will exist for breach of that duty.' This section of the 1940 Act, as enacted, was not the first attempt to impose such regulations on advisers. 2 The first Senate bill, rejected by the House of Representatives in 1968, included a statutory requirement of "reasonableness" rather than the later adopted fiduciary duty."' The Senate report issued with the enacted version of section 36(b) noted an "adequate basis" for this change, finding the fiduciary duty requirement to be more appropriate in regulating advisers.' 4 11. 15 U.S.C. § 80a-35 (2006) . Section 36(b) of the 1940 Act states:
For the purposes of this subsection, the investment adviser of a registered investment company shall be deemed to have a fiduciary duty with respect to the receipt of compensation for services.... An action may be brought under this subsection by the Commission, or by a security holder of such registered investment company on behalf of such company, against such investment adviser ...
[w]ith respect to any such action the following provisions shall apply:
(1) It shall not be necessary to allege or prove that any defendant engaged in personal misconduct, and the plaintiff shall have the burden of proving a breach of fiduciary duty.
(2) In any such action approval by the board of directors of such investment company of such compensation or payments, or ... by the shareholders of such investment company, shall be given such consideration by the court as is deemed appropriate under all the circumstances.
Id.
12. See S. REP. NO. 91-184 (1969) At the time, Congress believed that insufficient competition existed in the mutual fund industry. 1 5 Without competition, it was thought, little incentive existed for mutual fund companies and advisers to negotiate a fair fee; therefore, it would be necessary for courts to closely scrutinize advisers for unfair dealing.' 6 The drafters of section 36(b) created adviser responsibility through imposition of a fiduciary duty, which was aimed to encourage bargaining and accountability for the adviser's fee.' 7 One commentator noted, "The enactment of section 36(b) reveals a policy decision to transform the very nature of the investment advisory agreement from a mere contractual interaction between the adviser and the fund into a fiduciary relationship."'"
Between the time of the enactment of section 36(b) and the issuance of the Jones decision, there were no plaintiff victories in mutual fund fee litigation; however, many cases tested the statutory requirement.'" Gartenberg was considered the seminal case and long held sway over most circuit court decisions. 2 shareholders of the Merrill Lynch Ready Assets Trust, a large money market fund, 2 claimed that fees "were so disproportionately large as to constitute a breach of fiduciary duty in violation of § 36(b)." 2 2 These shareholders advocated use of a "reasonableness" standard to evaluate advisers' adherence to their fiduciary duty. 23 This argument was supported through reference to the unclear legislative history of section 36(b). 24 The court in Gartenberg, although denying a shareholder victory and dismissing the shareholders' argument, adopted a standard that nevertheless appeared to support the shareholders' reasoning. Gartenberg provided that the test for section 36(b) litigation is "essentially whether the fee schedule represents a charge within the range of what would have been negotiated at arm's-length in the light of all of the surrounding circumstances., 2 5 The court determined, however, that arm's-length bargaining did not occur in the mutual fund industry. 2 " Upon this consideration, the court modified the final test to state that " [t] o be guilty of a violation of § 36(b) ... the adviser-manager must charge a fee that is so disproportionately large that it bears no reasonable relationship to the services rendered and could not have been the product of arm's-length bargaining. ' ' 27 This phrasing would seem to imply: (1) that competition does not exist between advisers so that arm's-length bargaining cannot 21. A money market fund is a type of mutual fund that "invests in low-risk government securities and short-term notes." BLACK'S LAW DICTIONARY 1045 (8th ed. 2004 interfere with the decisions of mutual fund boards that have undertaken thorough 15(c) processes in setting the exact level of fees. 3 " Further, competition and investor decision making are robust processes in today's mutual fund market and tend to pull unjust fees into acceptable ranges. As such, regulation occurs organically, leading courts to conclude their involvement is unwarranted. 4 Congress rejected judicial fee setting in the creation of section 36(b). 35 Although the government may enact regulations, and courts may provide guidance, influencing steps of the approval process-for instance, the requirement that independent directors approve fees and stipulations concerning the information that must be considered-these bodies should not allow fees, once approved, to be subject to judicial control if the fees do not converge with an amount deemed most appropriate by a court. 36 Section 36(b) indicates that an adviser has a fiduciary duty with respect to the fee it imposes on shareholders. 37 Various other provisions of the 1940 Act monitor the approval process that independent directors, adhering to their own fiduciary duties, must follow in considering fees. 38 Given compliance with these basic provisions, investor decisions and competition between advisers will drive the fund industry in setting fee levels. 39 A court should intervene in this process only when an adviser has breached its fiduciary duty through deceit or fraud in setting fee levels, as clearly set forth in section 36(b) of the 1940 Act, or when a mutual fund board has not undertaken a thorough 15(c) 
B. The Jones Standard and Creation of a Circuit Split
The Gartenberg precedent recently came under scrutiny by the Seventh Circuit in Jones v. Harris Associates. 41 Appellant shareholders argued that fees in the mutual fund industry "are set incestuously rather than by competition." 4 2 The court disagreed. In rejecting the shareholders' viewpoint and disapproving Gartenberg, Chief Judge Easterbrook noted that competition in the mutual fund industry today is robust and that Gartenberg relies too little on this competition.
3
Chief Judge Easterbrook demonstrated the competitive forces currently at work in the industry, commenting:
Holding costs down is vital in competition, when investors are seeking maximum return net of expenses-and as management fees are a substantial component of administrative costs, mutual funds have a powerful reason to keep them low unless higher fees are associated with higher return on investment.... That mutual funds are "captives" of investment advisers does not curtail this competition. An adviser can't make money from its captive fund if high fees drive investors away. 44 He noted that although funds rarely change advisers, investors '"fire' advisers cheaply and easily by moving their money else-41. In his majority opinion, Chief Judge Easterbrook wrote, "[W]e now disapprove the Gartenberg approach." Jones, 527 F.3d at 632. In Jones, the appellants were shareholders in funds belonging to the Oakmark complex of mutual funds which were managed by the adviser Harris Associates. Id. at 629. The funds' net returns had exceeded the market average, which was followed by concurrent growth in the adviser's compensation. Id. Appellants argued that the inflated fees violated section 36(b). Id. The district court, applying Gartenberg, granted summary judgment to Harris Associates because it found that the fees were ordinary. Id. at 631. The district court observed that the fees were calculated according to a contractual schedule and approved by the Oakmark Board annually after thorough review of fund performance and advisory services. The Board also compared the fees charged by the adviser to those of similar clients and to the fees of similar funds. Id. On appeal, the Seventh Circuit upheld the judgment, while extending the reasoning to disapprove Gartenberg. Id. Before Jones, Gartenberg was increasingly prone to scrutiny. See Johnson, supra note 18, at 519 (" [S] cholars are criticizing Gartenberg and its progeny severely and justifiably.").
42. 46 Under the fiduciary duty provided in section 36(b), legal intervention should only take place in the case of fraud or deceit. 47 As a fiduciary, according to Jones, the adviser is required to "make full disclosure and play no tricks but is not subject to a cap on compensation." 4 Judge Posner, 4 9 various industry commentators, and finally the Supreme Court in its granting of certiorari have recognized Jones as creating a circuit split. 5 " In rejecting the Gartenberg standard, Chief Judge Easterbrook set forth a new and conflicting standard, which calls for courts to refrain from fee regulation altogether in the absence of deceit. 5 In the wake of this circuit split, the Eighth Circuit released a decision in litigation under section 36(b) in April 2009. In Gallus v. Ameriprise Financial, Inc., the Eighth Circuit handed a significant victory to shareholders in remanding the case to the district court for consideration of whether there had been a breach of the adviser's fiduciary duty under section 36(b). 52 The court found that the lower court had erred in not considering a comparison of the fees charged to the institutional clients against those charged to mutual fund clients and in not determining whether there was intentional omission by the adviser in presenting information on fees to the funds' board of directors. 5 " In reaching its decision, the court adhered to Gartenberg principles, but at the same time recognized that Jones "highlights a flaw in the way many courts have applied Gartenberg." 5 4 The court adopted principles from both the Second Circuit and Seventh Circuit cases in holding that "the proper approach to § 36(b) is one that looks to both the adviser's conduct during negotiation and the end result." 5 5 In its February 2009 Brief in Opposition to the Petition for Writ of Certiorari for Jones, Respondent Harris Associates sought to reconcile Gartenberg and Jones, arguing that the difference in standards is "one of articulation, not substance." 56 Harris Associates posited that any conflict in the standards was academic and that the two standards would produce the same legal outcome. 57 The court decisions and legal arguments that seek to reconcile the Jones standard with the Gartenberg standard miss a fundamental premise in Jones. The decision in Jones rested upon the principle that section 36(b) specifically allows for judicial review of an adviser's fiduciary duty in relation to its fees. 5 " Section 36(b) does not textually permit judicial intervention in fee setting as Gartenberg arguably might allow through use of the Gartenberg Gartenberg's "disproportionately large" language. Id. In his dissent, however, Judge Posner rebuffed such reasoning, saying that the standards created by the two cases are, in fact, quite different. Jones, 537 F.3d 728, 729-32 (7th Cir. 2008 
A. Section 36(b) Does Not Provide a Legally Sufficient Basis for a Reasonableness Standard
Legal standards established to determine reasonableness have long perplexed scholars and courts. 6 2 The parameters that might define a reasonable fee are not set forth in section 36(b), nor should not. As a result, if courts were charged with determining in the first instance whether a given fee was 'reasonable,' the result would be to transfer a substantial amount of discretion over fees from fund directors to judges.").
they be. 63 The idea of a reasonable fee, if such a concept were to be applied, must then be arbitrarily defined. The management fee of each fund is unique to that fund's make-up and may be influenced by many factors, including the level and kinds of services provided to the fund, the fund's ability to outperform the market, and the types of individuals who might invest in the fund.' 4 Legislative discussions that took place at the time of section 36(b)'s formation leave scholars today with a hazy understanding of the drafters' intent. 6 5 The discussions do, however, make clear that Congress did not intend to create judicial fee regulation and that reasonableness language would be removed in the final draft of the regulation. 6 The Senate report accompanying section 36(b) states:
This section is not intended to authorize a court to substitute its business judgment for that of the mutual fund's board of directors in the area of management fees. It does, however, authorize the court to determine whether the investment adviser has committed a breach of fiduciary duty in determining or receiving the fee. 7 Similarly, the Senate report notes, 'This section is not intended to shift the responsibility for managing an investment company in the best interest of its shareholders from the directors of such company to the judiciary." 6 Echoing these remarks, Chief Judge Easterbrook noted in Jones, " § 36(b) does not make the federal judiciary a rate regulator, after the fashion of the Federal Energy Regulatory Commission." 69 These comments reflect the established notion that The Gartenberg court imposed the idea of a reasonableness test on section 36(b) in directing courts to consider a fee's "reasonable relationship to the services rendered."" v A fee must maintain this "reasonable relationship" so as not to be "disproportionately large."" v Gartenberg established certain factors that a court might consider in determining the reasonable fee range, including: (1) advisory fees charged by similar funds; (2) the adviser's costs; (3) the type of services provided and the quality of those services; (4) whether fee levels are reduced as funds grow due to economies of scale; and (5) the number of transactions that the adviser processes. 7 2 These factors are aimed at providing a court with a foundation from which to determine an appropriate fee range for a fund. Essentially, if a court were to establish this range and find that the fund's fee did not fall within the range, then the court could find that the adviser had breached its fiduciary duty. As such, Gartenberg allowed for a reasonableness test.
Support for the reasonableness test promoted in Gartenberg, however, is not found in the wording of section 36(b). 73 Although relevant, the factors to be considered in determining a reasonable fee, as spelled out in Gartenberg, are peripheral to the fiduciary duty imposed by section 36(b). These factors are better suited, rather, to judicial review of a mutual fund board's considerations during the 15(c) process than to determining whether there was a breach of fiduciary duty by an adviser. Arguably then, there is no statutory basis from which to consider fees under the Gartenberg reasonableness standard in section 36(b) litigation. 
B. Competition in the Mutual Fund Industry
Gartenberg rejected the possibility that competition might exist in the mutual fund industry. 74 The court relied upon a finding recorded in the Senate reports, accompanying section 36(b), that arm's-length bargaining did not occur between advisers and funds. 7 5 As a result of this reliance on outdated findings, the Gartenberg court framed a test incorporating the reasonableness standard discussed above. 7 6 In Jones, Chief Judge Easterbrook discouraged present day reliance on the Senate report findings, remarking that beliefs about the mutual fund market at the time the reports were issued should not shape treatment of fees today. 77 He insisted, "Congress did not enact its members' beliefs; it enacted a text." 7 The view that competition is not an important force in the industry grew out of a study conducted at the Wharton School of Business in 1962, which presented "cutting edge" research that today is "primitive and misleading. 7 9 This dated view of the industry perceives that advisers and the funds they manage are entangled in a conflict of interest when it comes to setting fees.8°7 4. The Gartenberg court hinted that competition in the mutual fund industry was "virtually non-existent." Gartenberg, 694 F.2d at 929. 75. S. REP. No. 91-184 (1969) , reprinted in 1970 U.S.C.C.A.N. 4897 ("Since a typical fund is organized by its investment adviser which provides it with almost all management services and because its shares are bought by investors who rely on that service, a mutual fund cannot ... sever its relationship with the adviser. Therefore, the forces of arm's-length bargaining do not work in the mutual fund industry.").
76. Anyone looking for a truly good investment should not consider a mutual fund; instead, the choice should be stock in a mutual fund sponsor. Nobel Laureate Paul Samuelson realized this more than forty years ago: "I decided that there was only one place to make money in the mutual fund business-as there is only one place for a temperate man to be in a saloon, behind the bar and not in front Chief Judge Easterbrook pointed to the dramatic changes that have taken place in the mutual fund industry since the 1960s. He referenced the seventy-three mutual funds that were in existence at the end of World War II, a number that did not expand greatly even in the 1960s." 1 Today, however, there are nearly 9,000 mutual funds with approximately $9.6 trillion combined in assets. 8 2 Certainly, such a change in the size and number of mutual funds would affect the level of competition. In fact, management fees have experienced a downward trend since 1980, in part due to competition and economies of scale in the mutual fund market. 8 3 The Jones court recognized that this rise in the level of competition warrants an ease in judicial intervention. ' In a recent study on competition in the mutual fund industry, John Coates and Glenn Hubbard concluded that competition does exist and that it tends to regulate fees. 88 Chief Judge Easterbrook referenced this article in his opinion, citing the authors' additional conclusion that judicial regulation can be harmful. 8 " Coates and Hubbard alluded to numerous influences that competition has on advisory services and fees, including regulation of fees and encouragement for advisers to provide exceptional services at competitive rates. Id. at 60-61 ("Ordinarily, such a sharp increase in the demand for fund services would have tended to limit decreases in fund expense ratios. This effect, however, was more than offset by the downward pressure on fund expense ratios from competition among existing fund sponsors, the entry of new fund sponsors into the industry, economies of scale resulting from the growth in fund assets and shareholder demand for lower cost funds.").
84. Chief Judge Easterbrook used the automotive industry as a metaphor, noting, "Judges would not dream of regulating the price of automobiles, which are produced by roughly a dozen large firms; why then should 8,000 mutual funds seem 'too few' to put competitive pressure on advisory fees?" Jones, 527 F.3d at 634.
85. Coates & Hubbard, supra note 15, at 153-54. The authors remarked that "[firom an economic perspective, competition is the best guardian against excessive fees." Id. at 153.
86. Jones, 527 F.3d at 634.
Coates and Hubbard noted:
Under competition, the desire to maximize profits forces firms to minimize costs in order to survive in the long term. Under competition, the initial desire of a seller to increase prices as high as possible is constrained by the presence of In order to demonstrate the effect of competition upon fees, one must show how competition actually works in the mutual fund industry. Indeed, some critics continue to insist that competition does not exist. 88 Scholars have primarily focused on investor decision making as the driving force behind competition in an industry that offers investors the choice between thousands of funds. 89 The level of competition rises in tandem with the number of funds available to investors, who at some level make investment choices based on a comparison of fee levels with rates of return. 90 These choices will, in turn, coerce mutual funds to seek competitive advantages over each other, whether that is through lower fee levels or quality and extent of services. 9 1 Some scholars have insisted that the majority of investors are unsophisticated and are not discriminating enough to drive competition between funds, leaving the market void of adequate other sellers, who will undercut excessive prices. Under competition, the initial desire of buyers, too, to decrease prices as low as possible will be constrained by the fact that sellers must earn enough to cover their costs, including a fair rate of return on their capital, and if they do not, they will exit the market. 91. Coates and Hubbard contended, "any attempt by an adviser to charge excessive fees relative to the services offered will fail in the long run as investors move to lower-cost, higherservice or return investments." Coates & Hubbard, supra note 15, at 159. They argued further, "firms have different business models and strategies. Some choose to compete for investors by offering extensive services, incurring higher costs with commensurately higher prices, while others choose to compete with less service, lower overhead, and lower prices." Id. at 167.
[Vol. 51:261 competitive pressure. 9 2 This argument is meritless. First, many experts have acknowledged that even if the majority of investors are unsophisticated, those who are knowledgeable will make discriminating choices among funds, thus creating competitive pressure that regulates fees for the rest. 93 Management fees are a significant and noticeable portion of fund expenses. 9 4 Studies show average investors are increasingly paying more attention to fees in making their investment decisions. 95 This attention might be evidenced in the increasing popularity of low fee fund complexes, such as Vanguard. 9 6 Information on fund fees is readily available to potential investors through a number of sources. 9 7 "Thus, notwithstanding survey data suggesting that many investors are unaware of advisory fees, or theoretical arguments that investors fail to take them into account in a rational way," the evidence suggests "many investors are aware of and act upon fees, either directly or indirectly." 9 92. Id. at 200-01 (commenting that mutual funds, by nature, are popular because they allow the less knowledgeable investor to invest in securities).
93 [B] ecause mutual fund shares are continually being offered and redeemed, ... any fund adviser seeking to increase assets will have to offer an attractive bundle of skillful portfolio management and credible shareholder protections lest it lose in the marketplace to higher quality competitors.... [C] onventional economic analysis teaches that the less sophisticated consumer will be protected so long as the producer realizes that it must persuade enough sophisticated consumers to purchase the same product.").
94. Johnson, supra note 18, at 503 ("[Flees paid to investment advisers are quite large in absolute dollar terms and can affect dramatically overall rates of return.").
95 
C. Fees Are Best Regulated by the Market (Not a Court)
The Jones-Gartenberg controversy is essentially one focused on judicial intervention and whether that intervention is necessary to control the market and protect investors. One commentator summarized, " [t] he debate comes down to the old question of how much protection government-and the judiciary in particular-should provide consumers who may be vulnerable to market controllers." 9 9
The Jones decision implicated two levels of control over advisory fees, which alone adequately regulate the market. First, competition will regulate fee levels to fall within a range that investors are willing to pay. 100 Second, as a check on the market, Congress assigned advisers with a fiduciary duty with regard to their management fees. 1 "' These two levels of control, Jones indicated, will sufficiently regulate advisory fees, leaving little room for judicial intervention. 0 2 Chief Judge Easterbrook observed, "[t]he trustees (and in the end investors, who vote with their feet and dollars), rather than a judge or jury, determine how much advisory services are worth.' 0°W hen section 36(b) was initially enacted, the Senate noted that the section was not a gateway for judicial intervention in fee setting.' ' 4 Additionally, some scholars have cautioned against excessive judicial intervention. ' They cite the more extensive market knowledge that fund directors and shareholders may have, as compared to the judiciary, in arguing that judges are ill-equipped to set management fees. 106. Jones, 527 F.3d at 633 ("Competitive processes are imperfect but remain superior to a 'just price' system administered by the judiciary. However weak competition may be at weeding out errors, the judicial process is worse-for judges can't be turned out of office or have their salaries cut if they display poor business judgment."); Coates & Hubbard, supra note 15, at 203 ("Judges are not generally experienced or capable business people, and ...
[cannot] be reasonably expected to make better business judgments than disinterested, informed, and reasonably careful directors, who typically are experienced business people.").
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III. SUFFICIENCY OF THE FIDUCIARY DUTY
A. The Fiduciary Duty Thumps a Reasonableness Standard in Providing Guidance to Advisers in Setting Fees
On its face, section 36(b) assigns a fiduciary duty to the adviser."' 7 The Jones decision stated that this duty is sufficient and placed a check on advisers to maintain appropriate fees.' The meaning of the adviser's fiduciary duty in relation to its management fees, however, is not spelled out in section 36(b).
The Jones opinion set out to define the adviser's fiduciary duty by looking at the meaning of such a duty in other arenas and concluded that this duty is generally founded upon candor and the use of negotiation in fee setting.' 9 Most commentators tend to agree with this interpretation that the fiduciary duty is fulfilled through negotiation of fees "candidly and without deceit. . f (1959) ). He commented, "no court would inquire whether a salary normal among similar institutions is excessive." Id.
Chief Judge Easterbrook also noted that in corporations, in which independent directors have fiduciary duties in setting executive compensation, "[n]o court has held that this procedure implies judicial review for 'reasonableness' of the resulting salary, bonus, and stock options." Id. at 633.
Finally, Chief Judge Easterbrook considered the fiduciary duty of the lawyer. He noted that contested lawyer's fees are judged by whether the client made "a voluntary choice ex ante with the benefit of adequate information." Id. He noted that competition will win over litigation in determining the fee. Id.
110. Copenhefer et al., supra note 51. 111. This could be a good or a bad thing, depending on perspective. Lyman Johnson wrote, "fiduciary discourse in the mutual fund industry is hobbled (to the advantage of the investment advisers) by a flawed vocabulary." Johnson, supra note 18, at 501. abstract and fixed principles, but rather exist in particular historical and institutional settings and must continually be informed by 'evolving standards' of expected conduct." 112 The imposition of a fiduciary duty on the adviser proscribes the use of deceit or fraud in setting management fees." 3 In his dissent, Judge Posner questioned the adequacy of limiting a breach of fiduciary duty as such. He argued that the nature of the adviserfund relationship complicated the duty and the ways in which it could be breached." 4 Others have suggested that the fiduciary duty requirement may be lacking."' These arguments fail to recognize that the section 36(b) fiduciary duty, in fact, has the potential to guide adviser behavior beyond the boundaries set by a reasonableness test. The fiduciary duty standard requires "more exacting scrutiny" than a reasonableness standard, inviting review of the "totality of adviser conduct."" ' 6 In sum, a court's review of fiduciary conduct will include not only an examination to determine the existence of fraud or deceit but also a general assessment of fiduciary conduct.
B. The Interplay Between Advisers' Fiduciary Duty and Independent Directors' Role in Approving Fees
Although not the focus of this Note, section 36(b) litigation cannot be considered without recognizing the interplay between the section 36(b) fiduciary duty of the adviser and the responsibilities of the mutual fund board, namely the independent directors of the board." ' 7 The mutual fund board is tasked as the "watchdog" 112. Id. at 529. 113. Chief Judge Easterbrook echoed this in saying that an adviser must "make full disclosure" and "play no tricks." Jones, 527 F.3d at 632. [D] irectors and advisers are often too cozy with each other, such that a court would be apt to miss evidence of a breach of fiduciary duty if it were only to assess whether an adviser had misled the board regarding the adviser's compensation.").
115. Johnson, supra note 18, at 534 ("[Ihe 'fiduciary duty' regulatory approach to advisory fees adopted in Section 36(b) has failed to provide meaningful investor protection.").
116. Id. at 519. 117. One of the factors noted for consideration under the Gartenberg standard was the role of independent directors in approving management fees. Id. at 499.
[Vol. 51:261 supervisor of its management firm. 11 8 Indeed, fund boards have not escaped the kind of scrutiny that advisers have been subjected to. John Bogle, founder of Vanguard Group, once quipped that mutual fund boards often act not as "watchdogs," but rather as "lap dogs."" ' Warren Buffett expanded upon this sentiment saying that "boardroom atmosphere' almost invariably sedates their fiduciary genes.' 2 0
Despite criticism to the contrary, the SEC has found that most fund boards fulfill their fiduciary duties through careful review of advisers as well as management decisions. 2 ' Independent directors are required to consider advisory agreements annually, allowing them "the principal source of their leverage in dealing with the investment adviser."' 22 An Office of Economic Adjustment study found that boards significantly made up of independent directors, in contrast to those that are not, are "more likely to make decisions such as negotiating lower adviser fees that may potentially lead to 118. Burks v. Lasker, 441 U.S. 471, 484-85 (1979) (" [The 1940 Act] was designed to place the unaffiliated directors in the role of 'independent watchdogs,' ... who would 'furnish an independent check upon the management' of investment companies.... In short, the structure and purpose of the [1940 Act] indicate that Congress entrusted to the independent directors of investment companies, exercising the authority granted to them by state law, the primary responsibility for looking after the interests of the funds' shareholders.").
119. Tom Lauricella, Quarterly Mutual Fund Review-Independent Directors Strike Back-Shedding Lapdog Image, Boards Urge Lower Fees, WALL ST. J., July 5, 2006, at R1. 120 . Warren E. Buffett, Letter to the Shareholders of Berkshire Hathaway Inc., Berkshire Hathaway Inc., Annual Report (Form 10-K), at 8 (Feb. 27, 2004) .
121. See U.S. GEN. ACCOUNTING OFFICE, GAO-03-763, GREATER TRANSPARENCY NEEDED IN DISCLOSURESTOINvEsToRs 22 (2003) , available at http://www.gao.gov/cgi-bin/getrpt? GREATER TRANSPARENCY] ("[D] irectors ... review extensive amounts of information during the annual contract renewal process to help them evaluate fees and expenses paid by the fund. For example, they stated that they hire a third-party research organization, such as Lipper, Inc., to provide data on their funds investment performance, management fee rates, and expense ratios as they compare to funds of similar size, objective and style. They also compare ... performance and fees charged by 20 funds with a similar investment objective, including the 10 funds closest in size with more assets than their fund and the 10 funds closest in size with fewer assets. In addition to comparing themselves to peers, they explained that their board reviews the profitability of the adviser, stability of fund personnel or staff turnover, and quality of adviser services. Fund officials stated that their boards receive a large package of information that includes all of the necessary information to be reviewed for the contract renewal process in advance of board meetings.... Based on their review, SEC staff said that they have not generally found problems with mutual fund board proceedings.").
122. Am. Bar Ass'n, Fund Director's Guidebook, 52 BuS. LAW. 229,248-49 (1996 
IV. SUGGESTIONS FOR REFORM RELATED TO MANAGEMENT FEES
Prior to the decision in Jones, scholars and industry participants made numerous proposals for reforming the investment management regulatory scheme in order to better control the market, promote competition, and protect investors. 1 2 5 Some of the proposals advocated greater control, suggesting increased governmental and judicial intervention, whereas others suggested improvements in process and disclosure that would further invite investors, rather than the courts and governmental organizations, to participate in competitive processes regulating the market.
12 6 This Note agrees with the Jones decision and argues that judicial intervention in regulating fees is problematic and that competition in the marketplace, along with the fiduciary duty of an adviser, will provide adequate control. It suggests, however, that increases in competition can and should be encouraged by further promotion of investor activism. This can be achieved through requiring investor friendly management fee disclosure, as discussed below.' 2 7
A. A Review of Reform Proposals
Alan Palmiter reviewed the prominent suggestions for reform. 2 ' One proposal advocates the creation of a self-regulatory organiza-123. Johnson, supra note 18, at 513. 124. Langevoort, supra note 93, at 1040. An instance of such active participation took place in 2005, when the independent directors of the AIM Funds negotiated for $3 million in fee reductions because they considered fees to be too high in relation to what, at the time, was considered poor performance by some of the funds. One of the directors, Albert Dowden, remarked, 'There was a feeling we were now in charge, and we damn well better do the job right." Lauricella, supra note 119, at R1. One source notes that, "In 2005, fees were reduced on 808 mutual funds, while they rose on 263 funds, according to data from Lipper Inc. tion to oversee the mutual fund industry.' 2 9 Alternatively, the government could establish a mutual fund oversight board, similar to the public company accounting oversight board (PCAOB), that would establish uniform standards for fund governance. 13 Another suggestion posits the SEC mandate the addition of expert directors to fund boards, such as certified financial analysts.' 3 '
One interesting proposal suggests that mutual funds might be no worse off, and indeed might improve, with no board at all. 1 32 This concept would call for the creation of Unitary Investment Funds (UIFs), similar to certain European mutual funds. 3 3 There would be a statutory maximum for management fees covering all fund expenses-this would do away with the need for the board, shareholder voting, and judicial intervention.' The SEC staff, however, has dismissed this proposal as not providing "an adequate substitute for board review.' 35 Palmiter noted that "[a] lackadaisical watchdog may be worse than no watchdog at all.' 36
B. A Proposal Best Suited to Jones: Disclosure of Dollar Amount Fees Paid by Individual Investors
As the Jones decision established, mutual fund advisory fees are best regulated through market forces and adherence by the adviser to its fiduciary duty as provided for in section 36(b).1 3v Although the Jones standard is the most appropriate interpretation of section 36(b), as discussed in this Note, Chief Judge Easterbrook's arguments regarding competition in the mutual fund industry can and should be continually built upon through encouraging investors to become more actively involved in "hiring" and "firing" advisers through their investment decisions. 13 141. G.A.O., GREATERTRANSPARENCY,.supra note 121, at 11 ("Quarterly statements, which show investors the number of shares owned and value of their fund holdings, are generally considered to be of most interest and utility to investors."); see also G.A.O., ADDITIONAL DISCLOSURES, supra note 140, at 5 ("In a 1997 survey of how investors obtain information about their funds, [the Investment Company Institute] indicated that to shareholders, the account statement is probably the most important communication that they receive from a mutual fund company and that nearly all shareholders use such statements to monitor their document, and the account statement presents the ideal format through which to provide individualized fee information. The investor will be able to directly compare fees paid against the amount his investment has earned in a given period. Not only would such disclosure enable the investor to actively promote competition, but it would likely encourage further competition among advisers for investor business. 1 42 Various scholars, regulators, and industry participants have advocated enhanced disclosure in various forms and much progress has been made to date.
14 ' Today, investors shopping for mutual funds have available numerous financial websites, including Morningstar, which readily provide comparative fee information.'4 They may access most fund documents through individual mutual fund websites.
14 ' The SEC provides tools such as the Mutual Fund Cost Calculator on its website-this allows investors to discover "how costs add up over time" for a given fund.' 4 6 Additionally, SEC rules now require: (1) that mutual fund prospectuses include fee tables showing management fees and charges as a percentage of net assets; and (2) that annual and semi-annual reports include tables showing the cost in dollars of a $1,000 investment that incurred the fund's actual return and expenses during the given fiscal period.
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The information provided to investors through these mediums is undoubtedly valuable, but questions remain as to whether investors utilize these sources and whether such sources, in turn, adequately equip investors with enough information to make the choice to "hire," "fire," or remain with an adviser.1 4 1 James Cox and John mutual funds.").
142. G.A.O., GREATER TRANSPARENCY, supra note 121, at 18 ("[When an item is disclosed, investment advisers will likely attempt to compete with one another to maximize their performance in the activity subject to disclosure. Therefore, presenting investors with information on the factors that affect their return and that are within the investment adviser's control could spur additional competition and produce benefits for investors.").
143. Coates & Hubbard, supra note 15, at 161 ("All fees must be clearly and straightforwardly disclosed to public investors in fund filings with the SEC and in fund documents sent to investors." (footnote omitted)).
144. Payne noted in an article on expense disclosures, "we should question not only whether investors are provided with ample information but whether the information they receive is in a context that makes it processible by them so that their choices among competing funds appears more rational." ' 14 9 The authors agree that Gartenberg guidance leads to assumptions concerning reasonableness that may be misguided and thus argue "if a regulatory governor for advisory fees is to be found, it is likely to be through ... enhanced disclosure." 15 Disclosure of fees paid by an individual investor in dollar amount terms, provided in the quarterly statement, is a clear and straightforward way in which to show the investor how much he is paying in expenses as compared to how much he is making in return. 1 51 One concern relating to a mandate of this additional disclosure is that the investor might not be able to utilize this information to compare his fees with those of other funds.' 5 2 This is a valid complaint and a tricky one to confront. Some comparison information is now available to the active investor through the sources previously noted,' 5 3 but it is questionable how many investors will research this information. It has been suggested that funds could provide fee information to the SEC, which would collect the information into a functional database for investor comparisons. information is presented has a significant impact in decision-making by investors."). One source noted, "As it is, funds can quietly take tens of thousands of dollars from an investor's account yet fulfill disclosure obligations by printing a chart in a prospectus containing hypothetical returns. services disclose their costs in dollar terms"); see also id. at 54 ("Seeing the specific dollar amount paid on their shares could be the incentive that some investors need to take action to compare their fund's expenses to those of other funds and make more informed investment decisions on this basis. Such disclosures may also increasingly motivate fund companies to respond competitively by lowering fees.").
152. Cox & Payne, supra note 140, at 928 (commenting that an investor with information on the amount paid in fund expenses cannot use that alone to determine if he would pay more or less in a rival fund).
153. Another concern relates to the cost of additional disclosure, tailored to the individual investor, when many shareholders invest through financial intermediaries. 5 ' A 2003 General Accounting Office (GAO) study, however, concluded that if the costs of implementing this additional disclosure were spread across investor accounts, the additional fee would be so minimal so as to increase the average investor's fee by only 0.000038 percent, which is approximately one-third of a basis point. 156 The study found that this amount equated to adding approximately $1.07 to the average $184 paid in fees by the typical mutual fund account containing $28,000.15' Furthermore, by providing this information to the investor in a quarterly statement, which is already tailored to the shareholder's investment, mutual funds can avoid the substantial costs that would arise in providing such individualized information in general investment literature such as the prospectus.
This proposed disclosure has been encouraged by scholars 58 and the GAO in its 2003 report on fee transparency. 5 9 The SEC has previously rejected this particular form of enhanced disclosure, citing the above concerns on cost and the lack of comparable fund information. 6° Given that each of these concerns might be effectively addressed, as discussed above, such concerns do not warrant dismissing the proposal altogether.
Additional disclosure, in the form of dollar amount fees paid by an individual investor, would motivate mutual fund shareholders to more actively participate in encouraging competition among advisers in the mutual fund industry. Although such competition currently exists, as spelled out by Chief Judge Easterbrook in comparable investment classification and to file this information with the SEC. Thereafter, the SEC could aggregate the information within discrete categories such that each fund thereafter can be compared on the basis of its expense ratio and net return with similarly classified funds.").
155. Id. at 928-29 ("[Flinancial intermediaries, for example brokers and financial advisers, hold ... the accounts for their customers and would be required in many instances to assemble data supplied from many unrelated fund groups before the customer statements could be forwarded.").
156. G.A.O., ADDITIONAL DISCLOSURES, supra note 140, at 6 n. 
